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lent and intermittent and not of such a character as, under the terms 
of the Convention of 1884, could change the international boundary. 

While the Chamizal case was pending before the International Bound- 
ary Commission, they became seized of the controversy concerning the 
Island of San Elizario, which was presented to the commission by the 
Mexican Commissioner on the 4th November, 1895. The decision in 
this case, rendered on the 5th October, 1896, was based upon changes 
which occurred in the years 1857 and 1858. Like all other decisions ot 
the boundary commission, it was communicated to the Mexican Govern- 
ment, which, under the terms of the Convention of 1889, could disap- 
prove of the action of the commissioners within one month from the day 
of its pronouncement. Far from being disallowed, the decision was 
expressly approved by the Mexican Government, as appears from the 
letter addressed by Mr. Mariscal to the Mexican Minister at Washington 
on 5th October, 1896. 

Thus in all cases dealt with by the two governments after the Conven- 
tion of 1884 referring to river changes occurring prior to that date, the 
provisions of that convention were invariably and consistently applied. 

On the whole, it appears to be impossible to come to any other conclu- 
sion than that the two nations have, by their subsequent treaties and their 
consistent course of conduct in connection with all cases arising there- 
under, put such an authoritative interpretation upon the language of the 
Treaties of 1848 and 1853 as to preclude them from now contending 
that the fluvial portion of the boundary created by those treaties is a 
fixed line boundary. 

The Presiding Commissioner and the American Commissioner there- 
fore hold that the Treaties of 1848 and 1853, as interpreted by subsequent 
conventions between the parties and by their course of conduct, created 
an arcifinious boundary, and that the Convention of 1884 was intended 
to be and was made retroactive by the high contracting parties. 

(Mr. Commissioner Puga dissents from this holding for the reasons 
set forth in his subjoined opinion.) 

PRESCRIPTION 

In the eountercase of the "United States, the contention is advanced 
that the United States has acquired a good title by prescription to the 
tract in dispute, in addition to its title under treaty provisions. 

In the argument it is contended that the Republic of Mexico is estopped 
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from asserting the national title over the territory known as " El Chami- 
zal " by reason of the undisturbed, uninterrupted, and unchallenged pos- 
session of said territory by the United States of America since the Treaty 
of Guadalupe Hidalgo. 

Without thinking it necessary to discuss the very controversial ques- 
tion as to whether the right of prescription invoked by the United States 
is an accepted principle of the law of nations, in the absence of any con- 
vention establishing a term of prescription, the commissioners are unani- 
mous in coming to the conclusion that the possession of the United 
States in the present case was not of such a character as to found a 
prescriptive title. Upon the evidence adduced it is impossible to hold 
that the possession of El Chamizal by the United States was undisturbed, 
uninterrupted and unchallenged from the date of the Treaty of Guadalupe 
Hidalgo in 1848 until the year 1895, when, in consequence of the crea- 
tion of a competent tribunal to decide the question, the Chamizal case 
was first presented. On the contrary it may be said that the physical 
possession taken by citizens of the United States and the political control 
exercised by the local and federal governments, have been constantly 
challenged and questioned by the Republic of Mexico, through its ac- 
credited diplomatic agents. 

As early as 1856, the river changes threatening the valley of El Paso 
had caused anxious inquiries, which resulted in a reference of the matter 
to the Hon. Caleb Cushing for his opinion. 

In January, 1867, Don Matias Romero forwarded to Mr. Seward, 
Secretary of State, a communication from the prefecture of Brazos relat- 
ing to the controversy between the people of El Paso del Norte (now 
Juarez) and the people of Franklin (now El Paso, Texas) over the 
Chamizal tract, then in process of formation. Prom that time until the 
negotiation of the Convention of 1884, a considerable amount of diplo- 
matic correspondence is devoted to this very question, and the Conven- 
tion of 1884 was an endeavor to fix the rights of the two nations with 
respect to the changes brought about by the action of the waters of the 
Rio Grande. 

The very existence of that convention precludes the United States from 
acquiring by prescription against the terms of their title and, as has been 
pointed out above, the two republics have ever since the signing of that 
convention treated it as a source of all their rights in respect of accre- 
tion to the territory on one side or the other of the river. 

Another characteristic of possession serving as a foundation for pre- 
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scription is that it should be peaceable. In one of the affidavits filed by 
the United States to prove their possession and control over the Chamizal 
district (that of Mr. Coldwell) we find the following significant state- 
ment: 

In 1874 or 1875 I was present at an interview between my father and Mr. 
Jesus Necobar Y. Armendariz, then Mexican Collector of Customs at Paso del 
Norte, now Ciudad Juarez, which meeting took place at my father's office on this 
side of the river. 

Mr. Necobar asked my father for permission to station a Mexican Custom 
House officer on the road leading from El Paso to Juarez, about 200 or 300 yards 
north of the river. My father replied in substance that he had no authority to 
grant any such permission, and even if he had, and granted permission, it would 
not be safe for a Mexican Customs officer to attempt to exercise any authority 
on this side of the river. 

It is quite clear from the circumstances related in this affidavit that 
however much the Mexicans may have desired to take physical possession 
of the district, the result of any attempt to do so would have provoked 
scenes of violence and the Eepublic of Mexico can not be blamed for 
resorting to the milder forms of protest contained in its diplomatic cor- 
respondence. 

In private law, the interruption of prescription is effected by a suit, 
but in dealings between nations this is of course impossible, unless and 
until an international tribunal is established for such purpose. In the 
present case, the Mexican claim was asserted before the International 
Boundary Commission within a reasonable time after it commenced to 
exercise its functions, and prior to that date the Mexican Government 
had done all that could be reasonably required of it by way of protest 
against the alleged encroachment. 

Under these circumstances the Commissioners have no difficulty in com- 
ing to the. conclusion that the plea of prescription should be dismissed. 

APPLICATION OF THE CONVENTION OF 1884 

Upon the application of the Convention of 1884 to the facts of this 
case the commissioners are unable to agree. 

The Presiding Commissioner and the Mexican Commissioner are of 
the opinion that the evidence establishes that from 1852 to 1864 the 
changes in the river, which during that interval formed a portion of the 
Chamizal tract, were caused by slow and gradual erosion and deposit of 
alluvium within the meaning of Article I of the Convention of 1884. 



